CHJGACH ALASKA CORP. (ON RECONS CERATI AN
| BLA 94-473R Deci ded June 19, 1998

Petition for reconsideration of Board s decision in Chugach A aska
Qorp., 140 IBLA 323 (Qct. 7, 1997), vacating the April 24, 1994, decision
of the Alaska Sate fice, Bureau of Land Managenent, rejecting as
untinely filed seven applications of Chugach A aska Corporation (Chugach)
for historical or cenetery sites. AA 41487, etc.

Petition granted; previous Board deci si on vacated; BLMdeci si on
vacated on ot her grounds; case renmanded for referral of waiver request to
Secretary.

1. Admnistrative Authority: Generally--Board of Land
Appeal s--Bureau of Land Managenent -- Rul es of Practi ce:
Appeal s: Reconsi derati on

Wiere the BLM shows on reconsi deration that it |acks
authority to grant a wai ver of untineliness of cenetery
site and historical place applications under 43 CF. R
§ 2650.0-8 as directed by a Board of Land Appeal s

deci si on because authority to enforce that regul ation
has not been del egated to BLMby the Secretary, BLMs
petition for reconsideration is properly granted and
the Board s decision is properly vacated, as the Board
al so lacked authority to adjudicate or direct BLMto
grant such request for waiver.

2. Aaska Native Qains Settlenent Act: Conveyances:
Genetery Stes and Hstorical Haces--Bureau of Land
Managenent

It is gross error for BLMto reject cenetery site and
historical place applications as untinely where there
is pending wthin the Departnent a request for waiver
of the untineliness of those applications, and BLMis
avare of that fact. A decision so doing is properly
vacated and the natter remanded w th instructions that
BLMforward the pendi ng request for waiver to a party
inthe Departnent who is authorized to rule on it and,
foll ow ng adj udi cati on of the waiver request, that BLM
readj udi cate the applications.
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APPEARANCES WIliamP. Horn, Esq., and Douglas S Burdin, Esq.,
Véshington, D C, for Chugach Al aska Gorporation; Dennis J. Hopewel I, Esg.,
Ofice of the Regional Solicitor, US Departnent of the Interior, for the
Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

The Alaska Sate Ofice, Bureau of Land Managenent (BLMor Bureau),
has filed a tinely Petition for Reconsideration (Petition) of the Qctober
7, 1997, decision of this Board in Chugach A aska Gorp., 140 | BLA 323
(1997), wherein we vacated BLMs decision rejecting as untinely filed seven
appl i cations of Chugach A aska Gorporation (Chugach) for historical or
cenetery sites under section 14(h)(1) of Alaska Native Qains Settl enent
Act (ANCSH), 43 USC 8§ 1613(h)(1) (1994).

Chugach’' s applications, filed on January 24, 1980, were acconpani ed by
a request pursuant to 43 CF.R 8 2650.0-8 to waive the filing deadline for
sel ection applications. The Bureau did not rule on the request for waiver
or forward the waiver to the Secretary for adjudication. Instead, it
proceeded to investigate the substance of those applications, although it
eventual |y issued its decision rejecting themsol el y because they were not
tinely filed. No express ruling on the wai ver was ever nade, although it
was deni ed, sub silentio, when BLMdeni ed the sel ection applications.

The regul ation governing the waiver, 43 CF. R 8§ 2650.0-8, provides:
"The Secretary nmay, in his discretion, waive any nonstatutory requirenent
of these regulations. Wen the rights of third parties wll not be
i npai red, and when rapid, certain settlenent of the clains of Natives will
be assisted, minor procedural and technical errors shoul d be waived." Vé
held in our decision that, by failing to respond negatively to Appel lant's
1980 request for a waiver, and by substantively adjudicating its
appl i cations over the years, BLMeffectively waived the filing deadl i ne,
and directed BLMon renand to i ssue a deci sion addressing the nerits of
Appel lant' s sel ection applications. Chugach A aska Gorp., 140 IBLA at 327.

The Bureau objects to our characterization of the "1982 (N Settl enent
Agreenent” as "irrelevant." Chugach Alaska Gorp., 140 IBLAat 326 n.3. It
states inits Petition that the "ON Agreenent expressly prohibits Chugach
for applying for or seeking any waiver to nake future 14(h) (1) sel ections
or to ... assert or seek any other legal authority to nake future
sel ections pursuant to 14(h) of ANCSAwthin the national forests.
Athough it asserts that the N Agreenent was "a conprehensi ve settl enent
of Chugach's ANCSA | and entitlenent,” thereby inplying that Chugach agreed
togive up all pending clains as of the date of the agreenent, BLMcites no
| anguage explicitly so providing, and Chugach strenuously asserts that
there is no such language in the agreenent. Thus, BLMfails to confront
the fact that Chugach had al ready applied for and sought a waiver to nake
t hese seven applications as of the date of the agreenent. V¢ cannot agree
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that the cited | anguage, addressing Chugach's right to nake future
sel ections, governs the 1980 request for waiver. The agreenent is
"irrelevant” because, by its own terns, it does not govern the 1980 wai ver
request. The Bureau's Petition is expressly denied on this ground.

The Bureau points out that there has been no consideration of
"potential inpairnents of third party rights.” V& agree wth Chugach t hat
BLM shoul d have brought any such inpairnents to our attention during
consideration of its appeal. In any event, the only rel evant inpairnents
woul d be those existing in January 1980, when Chugach filed its request for
relief. Any other equities that nay have arisen are the result of the
Departnent’'s failure to tinely address Chugach's request for relief. As
BLMdoes not set out inits Petition inpairnents of third party rights at
the relevant tine (in January 1980), it provides no basis to disturb our
decision, even if BLMs failure to raise the point during our consideration
of the appeal coul d be overl ooked. The Bureau's Petition is al so expressly
deni ed on this ground.

[1] The Bureau advises us for the first tine inits Petition that
"the Secretary has not del egated [to BLM the authority to waive certain
nonstatutory regulations to BLM" including 43 CF. R 8 2650.0-8, so that
BLM I acks authority to carry out the action we directed i n Chugach A aska
Qorp., supra. It follows that this Board al so | acked authority in this
case to adjudicate or direct BLMto grant Chugach's 1980 request for
wai ver, as its authority over substantive natters in the context of
appeals, while a direct grant fromthe Secretary, is neverthel ess Iinmted
to reviewng determnations properly wthin BLMs jurisdictional purview
Thus, we agree that BLMIacks authority to conply wth our decision insofar
as it directs BLMto grant a wai ver of the untineliness of Chugach's
application. In these circunstances, it is appropriate to grant BLMs
Petition and vacate our deci sion.

[2] However, if BLMhad no authority to adjudicate the request for
wai ver, it also cannot deny it. More inportantly, its rejection of
Chugach' s application as untinely prior to the adjudication of a pendi ng
request for waiver of the untineliness (when it was aware of that pending
wai ver request) was gross error, in viewof the availability of that renedy
under the regul ations and the pendency of that request. Accordingly, BLMs
April 19, 1994, decision is hereby vacat ed.

The Bureau is directed to forward Chugach's still pending request for
wai ver to the appropriate party in the Ofice of the Secretary havi ng
authority to adjudicate that request. Follow ng such adj udication, BLM
shal | readjudicate the validity of Chugach's sel ection applications.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the Petition for
Reconsi deration is granted; our decision in Chugach Al aska Gorp., supra
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is vacated; BLMs April 19, 1994, decision is vacated, and the case is
renanded wth instructions to refer Chugach's request for waiver to the
Ofice of the Secretary for adj udication.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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